Subject: RE: The grassroots voices
Date: Thu, 31 Jan 2008 11:21:22 +1100
From: Stephen.Minas@aph.gov.au
To: upholding.peoples.rights@hotmail.com

Dear Mr He,
Thank you again for your correspondence. Senator Troeth does not propose to add to her earlier responses insofar as issues of separation of powers and the legal process are concerned.
Regarding the asserted ‘constitutional right to obey law at work’, some further comments may assist in clarification (obviously, these comments are not offered as legal advice). 
In your email of 22 January, you state that you could not ‘find anything [in the Parliamentary Library research paper] that specifically discusses whether the Commonwealth has the power or right to request people at work to obey the laws’.
This is because the question of whether an employer or work superior can lawfully order an employee to commit an offence is not an issue of constitutional law. Rather, it would appear to be a matter for state (Victorian) criminal law. Section 321G of the Crimes Act 1958 (Vic) provides: 
“where a person in Victoria or elsewhere incites any other person to pursue a course of conduct which will involve the commission of an offence by-
   (a)  the person incited;
   (b)  the inciter; or
   (c)  both the inciter and the person incited-
“if the inciting is acted on in accordance with the inciter's intention, the inciter is guilty of the indictable offence of incitement. 
“(2) For a person to be guilty under subsection (1) of incitement the person-
   (a)  must intend that the offence the subject of the incitement be committed; and
   (b)  must intend or believe that any fact or circumstance the existence of which is an element of the offence in question will exist at the time when the conduct constituting the offence is to take place.
“(3) A person may be guilty under subsection (1) of incitement notwithstanding the existence of facts of which the person is unaware which make commission of the offence in question by the course of conduct incited impossible.”
This would appear to be a full answer to the question of whether an employer can lawfully displace the duty of an employee to obey the laws.
One final comment regarding the legality of internal complaints (i.e. complaints made within the company hierarchy): As previously stated, Part 9.4AAA of the Corporations Act 2001 (Cth) provides protection for persons who make certain internal disclosures. However, it appears that no party to the Zhang proceedings raised Part 9.4AAA at any stage, so the relevance (if any) of Part 9.4AAA to Mrs Zhang’s situation has not been determined.
Once again, thank you for your correspondence. Senator Troeth has given full consideration to the matters raised in your emails, and wishes you all the best for the future.
Yours Sincerely,
Stephen Minas
Office of the Hon Judith Troeth
Senator for Victoria
Level 9, 601 Bourke St
MELBOURNE VIC 3000
Ph: 03 9614 4266
Fx: 03 9614 0944 
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