Dear Mr He

Thank you for your recent e-mail.   I should correct one point - I have not contacted the Attorney-General's Department about this matter and can only suggest that the reference to the Department's response was to the decision letters you received and provided.

As I may have indicated, the role of this office is not to provide a merit review of a decision made under the FOI Act (although we will assess whether a decision was lawfully and reasonably available to have been made by the decision-maker).  In other words, the question was not whether, as a matter of the "correct and preferable" decision, this office could find a
better decision than that made by the Attorney-General's Department.  The question for us was more about whether the decision made was reasonably open to the Department.

I took the view that it was - it depended upon an assessment of legal professional privilege.  The privilege was certainly capable of existing based on the relationship between the authors and the recipient(s).   The author of one was an Assistant Secretary (a Senior Executive Service officer) who briefed the Attorney-General.  The authors of the others were
two AGS officers  - Mr Buckland, a Senior Executive Lawyer and Mr Gentle - and the recipients included the Solicitor-General, the Secretary of the Attorney-General's Department, the CEO of AGS and the Chief General Counsel.

It did not appear to have been waived by the client and there is no evidence of which I am aware that it had been waived.  A decision on waiver is for the client, and the client in this case did not agree to waive privilege.

The "real harm" test to which you referred appears in what is usually called the "Brazil Direction", issued in 1986.  It referred to an earlier Government decision that privilege should be waived unless some real harm would result from release of the documents.  The direction was addressed in some detail in the internal review decision and that decision refers to the client's position that the privilege should not be waived.  As a result, the document would appear to be exempt.  The Direction was not intended to make nothing of the exemption in s 42, but to ensure that it was claimed only where there was some point in doing so.

You suggested that the privilege had been impliedly waived, based on the Bennett decision.  On my reading, the Full Federal Court indicated that a disclosure of the substance or effect of legal advice might be taken to be a waiver, as might a statement that a decision was made in reliance on legal advice.  The fact that a decision was made not to intervene does not disclose whether the Attorney-General relied solely, partluy or not at all on the advice. If you consider that there has been a waiver (or that the privilege did not apply at all to the documents), the AAT would be the best forum to deal with your claim.  You asked about s 10A and s 11 of the Ombudsman Act - while a decision would be for the Ombudsman to make, you should be aware that the Ombudsman has acted under these provisions only once and that, if he were to do so again, it would probably be in relation
to a complex issue of general application rather than something confined to an individual case.

In concluding, I should mention that the Australian Law Reform Commission has been tasked with reviewing FOI legislation.  You may wish to consider making a submission.  ( should also repeat my comment that your letters made the issues at hand far clearer than they often are).

Paul Bluck
Director Legal/Policy
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