The Federal Government’s Response to the Matter

A.
Relevant laws in relation to constitutional matter

a.
Sect 78A of the Judiciary Act 1903 (the Act)

1.
“Intervention by Attorneys-General 

(1)
The Attorney-General of the Commonwealth may, on behalf of the Commonwealth, and the Attorney-General of a State may, on behalf of the State, intervene in proceedings before the High Court or any other federal Court or any Court of a State or Territory, being proceedings that relate to a matter arising under the Constitution or involving its interpretation.

……” (bold added). 

b.
Sect 78B of the Act

2.
“Notice to Attorneys-General 

(1)
Where a cause pending in a federal court including the High Court or in a Court of a State or Territory involves a matter arising under the Constitution or involving its interpretation, it is the duty of the court not to proceed in the cause unless and until the court is satisfied that notice of the cause, specifying the nature of the matter has been given to the Attorneys-General of the Commonwealth and of the States, and a reasonable time has elapsed since the giving of the notice for consideration by the Attorneys-General, of the question of intervention in the proceedings or removal of the cause to the High Court.
……

(2) 
For the purposes of subsection (1), a court in which a cause referred to in that subsection is pending: 

……

(b)
may direct a party to give notice in accordance with that subsection; and 
……

(3) 
For the purposes of the subsection (1), a notice in respect of a cause:

(a)
shall be taken to have been given to an Attorney-General if steps have been taken that, in the opinion of the court, could reasonably be expected to cause the matters to be notified to be brought to the attention of the Attorney-General;

……” (bold added).

c.
The High Court must give the Attorney General the opportunity to intervene in the matter

3.
Notices of a Constitutional Matter, in relation to Hilda’s case, certified by the High Court have been given to the Federal Attorney General in accordance with s 78B of the Act because the High Court recognises “a matter arising under the Constitution or involving its interpretation” (see [2] above).   

d.
The High Court Registry holds that the Government and the Parliament can require the High Court to hear the appeals on the ground of public importance

4.
The High Court Registry has advised us that the governments and the parliaments are able to request the High Court to provide judgment on the matter if they disagree with the Full Federal Court’s construction of the laws, which have been proposed and approved by themselves. 

B.
The Attorney General’s response to the case law made by the Full Federal Court

a.
Who should respond to 78B notice?

5.
Under s 78A of the Act, the Attorney General can intervene in proceedings in courts if the proceedings “relate to a matter arising under the Constitution or its interpretation” (see [1] above).

6.
Under s 78B of the Act (see [2] above), the High Court has certified that the Notices of a Constitutional Matter have been sent to the Attorney General and held that it is the Attorney General, the elected MP, has not “indicated a desire to intervene”, not the Australian Government Solicitor.

7.
However the Attorney-General declared, in his letter of 22 November 2006, “I do not, as Attorney-General, respond directly to notices of constitutional issue” and “The Australian Government Solicitor responds formally once a decision about a notice has been made”. He did not clarify whether he had made the decision. We cannot understand why the Attorney-General has responded to my letters but not to the 78B notice which is issued because the High Court has verified that a constitutional matter is raised, and is addressed to him under s 78B of the Judiciary Act 1903. 

8.
According to the policy approved by the Attorney-General on 13 September 2005, it provides: “78B notices are received on an almost daily basis. ……. The current arrangements recognise it is not practicable or necessary to require you to consider the majority of notice (which the Solicitor-General, the Department and AGS do not regard as warranting intervention or and which do not raise significant policy issues). They also recognise: 1. that intervention and removal necessarily involve significant and sometimes competing policy questions which should be decided personally by the Attorney-General; and 2. that significant policy issues will be raised with you even where intervention is not recommended”.   

9.
The Attorney-General’s chief staff stated, in his letter of 20 September 2007, that “despite thorough searches and enquiries, I have not been able to find any” “documents which indicate whether the issue of the Attorney-General’s possible intervention in the above case was raised with him and whether he ‘decided personally’ not to intervene”.

b.
Whether the Attorney General holds that the matter has no public importance?

10.
In our opinion, the Full Federal Court’s construction of unlawful termination section of the Workplace Relations Act 1996 deprives most Australians of their fundamental constitutional right (please refer to the document, Constructions of the Constitution and the unlawful termination law). (More than 50% Australians are workers. All workers have no right to obey law in accordance with that case law. Therefore, the majority of Australian people in weekdays have no right to obey both of the Constitution and the laws.) I wrote to the Attorney-General to raise our concerns. 

11.
The Attorney-General replied, in his letter of 22 November 2006, that he “looked again at the matter”, and that there was “a technical assessment of the constitutional significance of the proceeding”. We cannot figure out why most Australians’ constitutional right have no “constitutional significance” or public importance. Therefore, we request the Attorney-General to disclose such “technical assessment” under the Freedom of Information Act 1982. On 18 May 2007 the Attorney-General’s Department replied to the effect that no such “technical assessment” exists at all. On 30 July 2007 the Department confirmed its early conclusion on review.   

c.
The Attorney-General has no reason to hold that the matter has no public importance. 

12.
Therefore, there aren’t any grounds for not intervening in the matter. On 27 August 2007 I wrote to the Attorney-General to inform him above information. My letter to the Attorney-General of 27 August 2007 is attached. 

d.
 Evidence of constitutional significance of the matter

13.
Through the petition, we have collected evidence. Many people, organizations and parliamentarians support the petition. The public believe that people’s right to obey law at work is of public importance and need to be considered by the Federal Parliament. 

C.
The WR minister does not find any laws that allow employees complaining their superiors’ unlawful instructions “to a Court or Tribunal” 

14.
The minister for Employment and Workplace Relations has not found any laws, which allow employees complaining their superiors’ illegalities “to a Court or Tribunal”, even though he mentions that an employee can pursue an unlawful dismissal claim because he or she has lodged a complaint with the Human Right and Equal Opportunity Commission on the ground of unlawful discrimination because their race. So far, according to the minister’s findings, if an employee cannot prove that unlawful instructions and activities are because of the employee’s race, the employee has to follow his/her superior’s unlawful instructions and cannot complaint about the superior’s illegalities. 

D.
The PM’s office holds the request to “filing of complaints” “only to a Court or Tribunal” is “strong protections for employees”

15.
According to Prime Minister’s Senior Adviser, Jamie Briggs’ letter, the Prime Minister holds to the effect that the case law made by the Full Federal Court in relation to Hilda’s matter is “strong protections for employees”. We could not understand how the Prime Minister reasons his conclusion. It only makes sense if we treat employers as dangerous armed criminals. It is similar to the police require people never confront with dangerous armed criminals, which is for the safety of the people.

16.
However, we do not know any governments’ documents warning the safety of the workers who “denounce” their superiors who breach laws or regulations. We believe that the case law is in fact a strong protection for employers who breach the laws, and encourages employers to disregard the laws approved by the Parliament.

17.
We have raised our concerns to the Prime Minister in my letter of 8 September 2007. 

E.
No government documents have ever informed that employees should complained their superiors’ illegalities to “a Court or Tribunal”

18.
We have not found any documents ever suggest that people at work should complain their superiors’ illegalities, in general circumstances, before they are dismissed, to “a Court or Tribunal”, let alone “only to a Court or Tribunal” except the Full Federal Court’s judgment in relation to Hilda’s case. 

F.
Whether Federal Government understands the case law made by the Full Federal Court is wrong?

19.
If Federal Government had held the Full Federal Court’s construction was correct it would have informed all employees that they should complain their superiors’ illegalities “only to a Court or Tribunal”. Even though the Prime Minister holds to the effect that the case law is “strong protections for employees”, but the Federal Government has not informed all employees such “strong protections for employees” are available. Obviously, the Federal Government understands the case law is wrong. That is why it does not follow the Full Federal Court’s construction of the law and inform all employees such important legal information in relation to their fundamental constitutional rights. 

G.
Whether this country operates under the rule of law

20.
If Federal Government and Parliament respect the principle that this country operates under the rule of law, they should uphold people’s right to obey law at work. How could the governments and parliaments release enormous laws and punish people in the name of law, however, at the same time, accept that it is “vexatiously or without reasonable cause” or that “it is not practicable or necessary” to seek protection for people’s right at work to obey law? 
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