RE: The grassroots voices

From: Daming He (upholding.peoples.rights@hotmail.com) 
Sent: Tuesday, 8 January 2008 11:40:50 AM

To: senator.troeth@aph.gov.au

Cc: stephen.minas@aph.gov.au

Dear Senator the Hon. Troeth,
 

Thank you very much for your response though Mr Minas and, in particular your considerations in detail.
 

The unlawful termination section still form part of the Act
 

Firstly, I would like to clarify several facts, which were referred to by Mr Minas. He states: ‘the sections of the Workplace Relations Act 1996 (Cth) that were litigated in Zhang’s cases (ss 170CK(2)(e), 170CR, 170CQ) no longer form part of the Act’. I have double checked that, now:
a.     the former s 170CK(2)(e) is s 659(2)(e) of the Act
b.     the former s 170CR is s 665 of the Act in relation to s 659(2)(e)
c.     the former s 170CQ is s 664 of the Act in relation to s 659(2)(e)
 

Interpretation of ‘the filing of a complaint’ in accordance with Corporations Act 2001
 

Mr Minas suggests me to look at Part 9.4AAA of the Corporations Act 2001 (Cth). It is very helpful. s 1317AA(1)(b) defines what is disclosure, which is equal to ‘the filing of a complaint’ of s 659(2)(e) of the Workplace Relation Act 1996 (Cth), in workplace. That is why we say the interpretation of ‘the filing of a complaint’ as ‘only to a Court or Tribunal’ is incorrect.
 

The evidences for ‘the first goal of the petition’
 

Mr Minas states: ‘The first goal of the petition, to ‘ensure that employees’ rights under the Constitution are upheld by the laws and courts’, presupposes that such rights, insofar as they exist, are not presently being upheld. No evidence to support that proposition is before us’. It seems that you did not refer to the documents, ‘Background of the petition’, which was attached to my email to you.
 

It may be helpful that I quote the second paragraph of the ‘Background of the petition’:
“In the Federal Court, a judge characterized Hilda’s complaint as ‘only in the capacity as employee’ and the employer’s counsel conceded that: ‘the illegality is in fact on the part of the employer’. However the Federal Court struck out her claim of unlawful termination of employment, which was certified by the Industrial Relations Commission. A Full Court dismissed her appeals, holding her claim ‘had been instituted vexatiously or without reasonable cause’ because she did not file a complaint against her boss’s unlawful instructions and activities ‘to a Court or Tribunal’ before she was terminated.” More information may be found in my email to you of 2 October 2007.
 

We have sought legal advices. We have been told: an employee has three options while his/her boss give him/her unlawful instruction: 
 


If you want to keep your job because you have to support your family and to pay mortgages, you have to shut up and to follow all unlawful instructions given to you

You can resign and that will be easy for you to find another job

If you complain about your boss’s illegalities, you will be dismissed legally (or the legal system will cannot protect you from the retaliatory dismissal anyway).
 

Please kindly advise what kind of particular evidences do you need if you believe that above evidences cannot been counted.
 

The evidences for ‘the second goal of the petition’
  
Based on the facts:
 

a.
Hilda had made complaints ‘in the capacity as employee’
b.
‘the illegality is in fact on the part of the employer’,
 

Hilda’s claim of unlawful termination had been characterised as being “instituted vexatiously or without reasonable cause in Zhang’s decisions because she did not complain to ‘a Court or Tribunal’ before she was terminated. The decisions do not uphold people’s constitutional right to obey law at work and apply to all workers in Australia. We really have difficult to understand why this is not the kind of ‘quite extraordinary [matter] for the Parliament to compel the Attorney-General to take action in an operational matter’.
 

We understand that employees should not complain about their employers’ illegalities if the Constitution does not request people to do so, and/or if there isn’t any laws made by the Government and Parliament, which request employees to follow the laws at the first instance. We will appreciate if you help us to understand this issue that workers’ moral and legal obligations in relation to the Constitution, the laws and regulations.
 

The former Victorian shadow Attorney-General and Industrial Relations, Mr Andrew McIntosh MP did not think that workers should first complain to ‘a Court or Tribunal’ about employers’ illegalities.
 

We know Members of Parliament and Senators’ routine jobs are to question the Government in operational matters and to keep it accountable. Parliament Hansard records all inquiries. We could not understand why Mr Minas states to the effect that Members of Parliament and Senators should not make an inquiry about the Government’s operational matters.
 

The Federal Court decisions
 

The Zhang’s decisions make it straightforward and clear that ‘the file of a complaint’ is ‘only to a Court or Tribunal’. It is the ‘straightforward’ point that the petitioners request Senators to consider.
 

The High Court decision
 

Mr Minas seems to assert that the High Court transcript deals with the issue (‘the filing of a complaint’ is ‘only to a Court or Tribunal’) ‘fully’. If I interpret it wrongly, please correct me. I really need your help to point out where the High Court deals with the issue ‘straightforward[ly] and fully’ in the High Court transcript.
 

The petitioners request the High Court to deal with the issue straightforwardly and fully.
 

Contact the Commonwealth Attorney-General
 

I contacted the former Attorney-General. The Hon Philip Ruddock MP’s office, advised me that the policy approved by the former Attorney-General allowed the Attorney-General not to deal with most Judiciary Act 1903 (Cth) s 78B notices, and that no documents indicated the former Attorney-General involved in the decision of not intervening. (I assume the State and Territory Attorney-Generals have similar policies for themselves as well.)
 

I have request the Commonwealth Attorney-General, the Hon Robert McClelland MP to disclose the reasons of the decision of not intervening under the Freedom Information Act 1982 (Cth) and to review the decision.
 

Contact the Victorian Attorney-General
 

I have contacted the Victorian Attorney-General, the Hon Rob Hulls MP. His department lost the file when the matter was in the High Court. After the High Court refused to grant a special leave to appeal, he stated that it was too late to take any action, and that I should contact the Commonwealth Attorney-General.
 

The Hon Marsha Thompson MP will present the petition to the Victorian Parliament on 5 February 2008, the next sitting day of the Victorian Parliament.
 

Speak out for the grassroots
 

According to your article published on The Age on 1 December 2007, you were silenced because you were a Member of the Government. Now Mr Minas advises me to the effect that you have no responsibility to speak out for the grassroots because you aren’t ‘a member of the new, Labor Government’. These really confuse me. Could you please kindly clarify your attitude toward the ‘grassroots voices’?
 

I look forward to hearing from you.
 

Many thanks.
 

Yours sincerely,
 

Daming He
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