RE: The grassroots voices

From: Daming He (upholding.peoples.rights@hotmail.com) 
Sent: Tuesday, 22 January 2008 11:19:14 AM

To: Minas, Stephen (Sen J. Troeth) (stephen.minas@aph.gov.au)

Dear Senator the Hon. Troeth,
 

Thank you very much for your response though Mr Minas. We really appreciate that you heed our concerns. Mr Minas helps us to understand your concerns in relation to the petition so that we are able to try to clarify them.
 

Whether the Commonwealth has power and right to request people at work to obey law
 

I read the research paper, ‘is a unitary system achievable?’, published on 28 November 2005 by Parliamentary Library in relation to ‘Work Choices legislation that cause constitutional problem’ and look at http://www.aph.gov.au/library/intguide/law/industriallaw.htm. The research paper and website outline and discuss the Commonwealth’s ability to make the laws in relation to industrial relations and other issues. However, I did not find anything that specifically discusses whether the Commonwealth has the power or right to request people at work to obey the laws made by the Commonwealth. A question is why this basic issue has not been discussed.
 

If the Commonwealth has no power or right to request people at work to obey law, both Workplace Relation Act and Corporation Act are useless because those laws specifically deal with situations at work. While generally accepting that the Commonwealth has power or right to request people at work to obey law, people at work naturally have the right to seek helps and protections from the Commonwealth when they have difficulties to obey law. If the Commonwealth cannot provide helps and protections, obviously, it means the Commonwealth has no power to request people at work to obey law.
 

Mr Minas states: ‘it is unclear how and where the Constitution could provide for a ‘constitutional right to obey law at work’, which you seem to suggest is a right granted by the Constitution to employees that can be enforced against employers’.
 

Cover clause 5 of the Constitution provides:
‘This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and people of every State and of every part of the Commonwealth’.
 

Implicitly, ‘people of every State and every part of the Commonwealth’ include people at work. Therefore, we believe that the Constitution gives the Commonwealth power to enforce the laws at workplace (i.e., to protect people who obey the laws from retaliatory measures, and to punish people who breach the laws). I mentioned Cover Clause 5 of the Constitution in my email of 2 October 2007 and quoted it in the attachment to the email.
 

The Parliament has obligations, under the Constitution, to enact the laws and to keep the Government accountable under the Constitution. The Government has duties to uphold people’s constitutional right in accordance with the Constitution and the laws made by the Parliament. The Courts are bound to interpret the laws in accordance with the Constitution.
 

Whether the Commonwealth provides Australians, who try to obey the laws and Constitution at work, proper protection against retaliary dismisssal
 

In Hilda Zhang’s case, the facts are:
a. 
Hilda had made complaints ‘in the capacity as employee’
b. 
‘the illegality is in fact on the part of the employer’
(Please refer to previous email and the background of the petition)
 

Hilda’s claim of unlawful termination was certified by the Australian Industrial Relations and sent to the Federal Court. However, a Judge held that her claim was ‘unreasonable’.
 

Mr Minas states: ‘If you believe that such a right is provided for by the Constitution, you have the option of arguing for it in court’. While Hilda appealed the primary decision to a Full Court on the ground that she had a right to obey law at work under the Constitution, The Full Court did not directly answer the question of whether she had a right to obey law under the Constitution, but held her appeal was ‘vexatiously or without reasonable cause’. If the Full Court held that Hilda had no right to obey law at work, the Full Court would have dealt with it directly and declared that she had no constitutional right to obey law at work. However, the Full Court declared that Hilda had no right to claim unlawful termination because she did not file a complaint against her superiors’ illegalities ‘to a Court or Tribunal’ before she was terminated.
 

If we reasonably assume that the Full Court did not ignore Hilda’s appeal ground on her right to obey law at work under the Constitution, implicitly, the Full Court held to the effect that Hilda were unable to claim her constitutional right because the Parliament had the intention to put a condition (i.e., ‘the filing of a complaint’ was ‘only to a Court or Tribunal’ before a termination of employment) to claim such constitutional right. Put another way, the Full Court hold to the effect that the Parliament wants Australians at work to follow unlawful instructions given by their bosses because the Parliament has not enacted the laws that allow a worker to file a complaint against his/her boss’s illegalities ‘to a Court or Tribunal’ before his/her termination if the illegalities are not due to the worker’s age, sex, race etc.,
 

Whether the Attorney-General’s Department has handled the 78B notice properly
 

We cannot believe that the Parliament has no intention to protect people’s right to obey law at work from retaliatory dismissal. We believe that the Parliament has genius intention to protect workers’ right to obey law from retaliatory dismissal. We believe the Full Court’s decision (interpretation) has caused constitutional problem. Therefore, we appealed the Full Court’s decision to the High Court.
 

If the High Court held that Australians have no right to obey law at work under the Constitution, the High Court would have said so straightly in its transcript. If the High Court held that workers have to complain against their employers’ illegalities ‘to a Court or Tribunal’ before having the right to be protected from retaliatory dismissal, the High Court would have said so clearly in the transcript.
 

The Commonwealth appoints only seven High Court judges to deal with all appeals so that the High Court has no capacity to provide judgments to all appeals, which have questions of law. Therefore, the Commonwealth has an intention not to correct all errors made by the Court below. The criteria for the High Court to correct an error made by the Court below is provided by sect 35A(a) of the Judiciary Act 1903, ‘Criteria for granting special leave to appeal’: 
‘whether the proceedings in which the judgment to which the application relates was pronounced involve a question of law: 

(i) that is of public importance, whether because of its general application or otherwise;’

 

To ensure that questions of law with public importance (i.e., constitutional problems) can be dealt with properly, sect 78B of the Judiciary Act 1903, requests the High Court:
‘not to proceed in the cause unless and until the court is satisfied that notice of the cause, specifying the nature of the matter has been given to the Attorneys-General of the Commonwealth’ if an appeal ‘involves a matter arising under the Constitution or involving its interpretation’.
 

Notices of constitutional matter (78B Notices), which is whether Australians at work have right to obey the laws and Constitution, certified by the High Court were sent to Attorney-Generals elected. As mentioned in previous email, the previous Federal Attorney-General’s office informed me that no document showed that the previous Federal Attorney-General involved in the decision of not intervening. On the face of the information, it means that the previous Federal Attorney-General did not decide not to intervene.
 

A junior solicitor from Australian Government Solicitor responded to the 78B Notices and stated: ‘If special leave to appeal is granted, the Attorney-General might decide to intervene in the appeal’ (under sect 78A of the Judiciary Act 1903). On the face of it, the junior solicitor did not doubt that Australians have constitutional right to obey law at work and neither could he make a decision for the previous Federal Attorney-General in relation to the public importance of the matter. Consequently, in the absence of Attorney-Generals’ intervention, the High Court is too busy to provide a judgment for the appeals in person.
 

We have tried to understand the reasons of why the Federal Attorney-General’s Department (the Department) considers the issue has no public importance. Under the Freedom of Information Act 1982, we request the Department to disclose its reasons of the decision of not intervening. However, in effect, the Department has found no reasons, on which the decision of not intervening could be based. (Legal advices against the decision of not intervening are exempted from disclosing under legal privilege.)
 

Whether the Parliament considers the Attorney-General’s Department ought to have reasons for its decision of not intervening
 

We consider that both of the High Court and the Attorney-Generals elected might be too busy to consider whether that Australians have constitutional right to obey law at work is of public importance. Therefore, we have campaigned for petition to gather evidences that grassroots believe the issue is of public importance. Many people, organizations, parties and parliamentarians support the petition. It indicates that people believe the issue is of public importance.
 

The Senate Committee is able to request the Department to provide reasons of the decision of not intervening in the proceedings, if considering:
a.
The government ought to be accountable for both of the people and the Parliament, and/or
b.    The government ought to have reasons for its decision for relevant people and/or
c.    The issue is relevant to all workers
 

If dissatisfying the Department’s reasons of the decision, the Parliament is able to request the Department to review and/or to alter its decision.
 

Whether the Government and Parliament can require the High Court to arbitrate ‘what is required by the Australian Constitution’
 

Mr Minas states: ‘it is the responsibility of the judiciary (i.e. the courts) to determine what is required by the Australian Constitution’. The Government and Parliament can request the High Court to declare whether Australians have right to obey law at work under Cover Clause 5 of the Constitution, if the Parliament is not sure about that, and considers it is necessary to seek such declaration because the Commonwealth requests Australians at work obey law under the Constitution.
 

Whether the Government and Parliament can require the High Court to arbitrate the interpretation of the laws
 

Mr Minas states: ‘Nor can a petition, whether supported by parliamentarians or not, compel a court to take a particular position on a question of law, or to reverse an earlier position’. Our petition does not ‘compel a court to take a particular position on a question of law, or to reverse an early position’. The petition raises awareness to the situation that Australians have no right to obey the laws and Constitution at work, and seeks such right under the Constitution.
 

Accordance to the advice of the High Court Registry, the Parliament and Government are able to request the High Court to finally arbitrate whether the unlawful termination law is needs to be altered, or whether the Full Court’s interpretation of the laws is needed to be set aside if the Parliament has no intention to:
a.
Request Australians to complain workplace illegalities first ‘to a Court or Tribunal’, and
b.
Enact the laws to allow Australians to complain workplace illegalities: ‘to a Court or Tribunal’ or, in effect,
c.
Request Australians to follow unlawful instructions at work
 

Put another way, the High Court can arbitrate the argument of whether it is that the unlawful termination laws technically disallow people at work to obey law or that the Full Court’s interpretation of the laws technically disallow people at work to obey law. If the High Court hold a law is unconstitutional, the Government and Parliament are bound to change the law in accordance with the Constitution. If the High Court hold the interpretation of the laws is unconstitutional, the interpretation will be set aside.
 

Whether it is clear that Australians at work have be granted a right to obey law
 

As outlined above, the question of whether Australians at work have a right to obey law under the Constitution is put clearly and straightly to the Full Court, the High Court and the Attorney-Generals elected, none of them has denied or doubt that Australians have constitutional right to obey law at work. Further, as discussed above, we believe the Cover Clause 5 of the Constitution has clearly and straightly granted employees a constitutional right, ‘that can be enforced against employers’ (illegalities)’. Obviously, if Commonwealth has no constitutional power to request Australians to obey law at work and Australians have not been granted constitutional right to obey law at work, we cannot say that Australian operates under the rule of law.
 

Your reponses are constructive and helpful. I look forward to receiving your further response.
 

Many thanks.
 

Yours sincerely,
 

Daming He 
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