Email at 9:53 am on 22/11/07
Dear Mr Bluck, 

Thanks for your email. 

I am surprised that you suggested that you did not need to follow the principles set up in both of the court decisions and the Freedom of Information Memorandum no 98 by saying: “I note some recent court decisions suggesting that waiver can occur by a reliance on advice, I think that is not the case here.  The advice was provided for use by a narrow range of senior lawyers, each with a strong understanding of the policy established and endorsed by the Attorney-General.” 

Both the Attorney-General’s Department (AGD) and you did not deny that the decision of not intervening in the constitutional matter relied on the two documents that were in discussion, and did not find that both of the court decisions and the Freedom of Information Memorandum no 98 exclude their principles from applying to the documents which were “provided for use by a narrow range of senior lawyers, each with a strong understanding of the policy established and endorsed by the Attorney-General”. 
Nonetheless, the AGD did not express that the two documents in discussion were only used or accessed “by a narrow range of senior lawyers”. The lawyer who informed us the decision of not intervening in the matter did not declare that he/she was a senior lawyer at all. Obviously the lawyer was a junior lawyer. You noticed that document 1 was “prepared by two officers”.
Further, you did not provide any authorities which allow the AGD or the Ombudsman to not follow both of the court decisions and the Freedom of Information Memorandum no 98, and you noticed “the objects of the FOI Act, and with the principle set out in the Brazil direction”.
I have specifically complained that the AGD failed to refer to my grounds for review of Ms Rachel Antone’s decision, for instance, the A-G’s department failed:

1.
To do “real harm” test that is a preliminary request for “a claim for exemption” in accordance with section 13.2 of Freedom of Information Memorandum no 98
2.
To consider “implied waiver of privilege” in accordance with the Full Court of the Federal Court’s judgment In Bennett v Australian Customs
however, you failed to directly deal with them in detail, even though, on the morning of the 5th November, you told me over the phone that you would refer to my grounds because they were very helpful. 
Furthermore, you suggested that these kinds of matters were better to be dealt with by the Administrative Appeals Tribunal (AAT). While considering the matter was better to be dealt with by the AAT, you might refer the questions arousing from my complaint to the AAT under sections 10A and 11 of the Ombudsman Act 1976.
You knew my complaint were reasonable and legitimate. That was why you started your investigation. You told me that you had received a reply from the A-G’s department. However, you failed to inform me what the AGD’s response was. Obviously, you might consider that the AGD’s response failed to refer to my complaint grounds or was illegitimate. If I am wrong, please correct me.
In my opinion, you have an obligation to directly respond to all my concerns in detail. If you are unable to do so, please refer them to the AAT or a senior officer of the Ombudsman.
I look forward to hearing from you.

Yours sincerely, 

Daming He

