Constructions of the Constitution and the unlawful termination law

Cover Clause 5 of the Constitution
1.
“This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and people of every State;……”

Unlawful termination law 

2.
s 635 of the Workplace Relations Act 1996 (the WR Act) (It was s. 170CA before 2006):

“Object 

(1) The principal object of this Division is: 

……

(d)
to provide for sanctions where, on recourse to a court, a termination or proposed termination is found to be unlawful; and

(e)
by those procedures, remedies and sanctions, and by orders made in the circumstances set out in Subdivision D, to assist in giving effect to the Termination of Employment Convention.

……” (bold added).

3.
s 659 of the WR Act 1996 (It was s 170CK before 2006) 

“Employment not to be terminated on certain grounds 
(1)  
In addition to the principal object of this Division set out in section 635, the additional object of this section is to make provisions that are intended to assist in giving effect to: 

……

(2)  
……an employer must not terminate an employee’s employment for any one or more of the following reasons, or for reasons including any one or more of the following reasons:

……

(e)  
the filing of a complaint, or the participation in proceedings, against an employer involving alleged violation of laws or regulations or recourse to competent administrative authorities;

……” (bold added).

The finding of the Australian Industrial Relations Commission

4.
The findings of the Australian Industrial Relations Commission in relation to the particular wording of the Workplace Relations Act as it stood at the time (the section of unlawful dismissal has not been changed) is “based on the conflict of the factual situation and the need to hear evidentiary material the Commission is unable to issue an opinion”. Therefore, the Commission has certified that evidentiary material need to be examined on the Court. The Commission’s certificate is attached. 

5.
Implicitly, the specialized Industrial Relations Commission holds Hilda has met the criteria of claiming unlawful dismissal. Put another way, the Commission holds to the effect that Hilda has been unlawful dismissed if relying on the “factual situation” provided by Hilda in accordance with section 635 of the WR Act (s. 170CA of the WR Act before 2006) (see [2] above). 

The finding of the Federal Courts

6.
By contrast, the Federal Courts, without precedent, strike out Hilda’s application certified by the Commission before trial and hold that Hilda’s claim was instituted “vexatiously or without reasonable cause” because she had not complained about her superiors’ unlawful instructions and activities to “a Court or Tribunal” before she was dismissed, even though the primary judge has recognized “in this case she's complaining to a person that - to an organisation that looks [a]fter workers that she's being forced to carry out her duties illegally” and “The complaint, however I characterise it, is only in the capacity as employee seeking relief as employee”, and the employer’s counsel has conceded that: “the illegality is in fact on the part of the employer, not on her part”.     

7.
The Full Federal Court construes s 659(2)(e) of the WR Act (see [3] above), “the filing of a complaint”, as “only to a Court or Tribunal”. In our opinion, if it does not clarify, the WR Act only deals with the matters that happen at workplaces. For instance, this subsection specifies “or recourse to competent administrative authorities”; if both of the Government that proposed the WR Act and the Parliament that approved the WR Act mean filing “only to a Court or Tribunal”, it certainly puts the word on the subsection. Put another way, if it is “filing of a complaint” “only to a Court or Tribunal”, it contradicts to filing of a complaint (“recourse”) “to competent administrative authorities”. Further, before she was terminated, Hilda had filed complaint to Australia Taxation Office and Victorian WorkSave, which are “administrative authorities”.

Wordings of the Report of Committee of Experts

8.
s 659(2)(e) of the WR Act is enacted because of Australia’s international obligation under the Termination of Employment Convention (see [2] above). The Full Federal Court declares that its construction of “filing of a complaint” is according to International Labour Conference ‘Protection against Unjustified Dismissal’ Report of Committee of Experts (the Report). The Full Federal Court refers to paragraphs 115-117, but does not quote any parts of those paragraphs in its judgment. At paragraph 116, it states, “Protection of this kind can be established through provisions to protect workers against retaliattory measures when they try to defend their right under the Constitution, the Labor Code or other legislative provisions. Thus, in a growing number of contries there are legal provisions to protect a worker against retaliatory measures should he denounce, for example, working conditions that fail to meeting standards set by law, discriminatory practices in employment or non-compliance with occupational safety and health provisions. ……” (bold added). The Report uses “denounce” to explain “filing of a complaint”. Implicitly, the denouncing is to the management at workplace and impossible “only to a Court or Tribunal”.

9.
It seems that the Full Federal Court tries to construe the protection as witness protection in proceedings in court. However, the Report clarifies that the protection is “to protect workers against retaliattory measures when they try to defend their right under the Constitution, the Labor Code or other legislative provisions” not under Witness Protection Act.
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