From: upholding.peoples.rights@hotmail.com
To: info@cbr.alp.org.au
Subject: Who will stand ‘shoulder to shoulder’ with employees
Date: Mon, 1 Feb 2010 14:09:04 +1100

Dear Mr Bitar,
 

Thanks for your email to remind that we have responsibility ‘in 2010 to make sure Australian voters are well informed’ that Australian have no right to complain about workplace illegalities.
 

When ‘Fair Work ombudsman Nicholas Wilson said his agency would stand “shoulder to shoulder” with small businesses’http://news.theage.com.au/breaking-news-national/fair-work-watchdog-checks-on-businesses-20100105-lr3m.html, his agency practically will not be able to stand ‘shoulder to shoulder’ with employees at the same time. 
 

He said they ‘are strongly focussed on ensuring the community understands its workplace rights and obligations.’ That is not true. For the time being, workers have obligation to follow the laws under the Australia Constitution, however, have to follow employers’ apparently unlawful directions to avoid retaliatory dismissal (see the cases below). Nicholas Wilson did not and will not try to let workers understand that.
 

He may argue, as Deputy Prime Minister Julia Gillard did, ‘We taking a very practical approach’. But I cannot agree: it is ‘fairer for employees’.
 

Employees do not Have the Right to Make Complaints against Employers
(Analysis of Bullying and Retaliation Cases) 
 

Case 1:
Worker Complains about Bullying to Union 
 
Could, a worker be sacked due to complaining about bullying and harassment to union, like Victor, a long serving employee, a union’s Health and safety representative?
 

He was sacked. A judge found he was sacked due to his complaint to union about the manager’s bullying and harassment. However, the termination was lawful. What option is left for workers when they do not have the right to make a complaint?
 

As employers can legally sack employees due to their complaints, employers can do whatever they want to do.
 

Case 2:
Boss Breaches Occupational Health Safety legislations
 

Could a safety manager be sacked for raising concerns on safety, like Robert, an Occupational Health Safety and Welfare Manager, who claimed that he had made a complaint with respect to serious breaches of legislation relating to occupational health and safety, road safety and the company’s policies?
 

He was sacked. This may explain why many injuries occur at workplaces everyday and fatal accident every week. Robert tried to claim the termination was unlawful under the laws of unlawful dismissal, but obtained legal advice that he could not win his case due to not making his complaint to a Court or Tribunal against his employer’s breaches of law before his dismissal.
 

As no law allow him to file a complaint to a Court or Tribunal about the breaches, he knew he already tried his best to follow the relevant legislation and the company’s policies, which were made according to previous tragic accidents at workplaces. 
 

Case 3:
Boss Violates Engineering Principle and Standards
 

Could an engineer be sacked for sticking to engineering principles and standards, like Marek, an experienced engineer? 
 

He was sacked. This may explain why many accidents occurred. He tried to claim the termination was unlawful. But a court told him that there was neither reason to doubt his sincerity nor basis for his claim being proceeded in the court because he had not made any complaint to a Court or Tribunal in his employment.
 

He could not understand why workers are required, in the effect, to complain to a Court or Tribunal before complaining to employers. If that is the case, his employer may argue:
        he is in charge the matter and has no concern on it, 
        he ought to raise his concerns to his employer first,
        he should not assume that his employer will not follow the law,
        the fact is that he is in charge and breaches the law not his employer who has not been informed.
 

Case 4:
Boss Falsifies Accounting Records and Reports
 

Could an account be sacked for refusing to falsify accounting record and report, like Hilda, an accountant?
 

She was sacked. This may explain why there are many financial scandals, for instance, HIH, One-Tel and AWB. A judge characterised her complaint to the employer, union, CPA, WorkSafe and ATO etc as only in the capacity as employee. The employer’s counsel conceded: the illegality is in fact on the part of the employer. However, her claim of unlawful dismissal was struck out and she was ordered to pay the employer’s costs because she had not made any complaint to a Court or Tribunal in her employment even though no law allow her to do so.
 

If not having experienced she could not believe that a Court in effect not only supports the employer’s illegalities but also the retaliation. The most unexpected thing is that the Court held her claim of unlawful dismissal was vexatious.
 

Analysis 1:
Law and Hidden Rules
 

No doubt, the above workers believed that they did the right things so put their jobs at the stake. They had had confidence that the Court would allow them to do the right thing at the right place and at the right time; but the courts held their claims of unlawful dismissal and reinstatement were vexatious or without reasonable cause. Put another way, it is not the employees’ business to tell the employers that they ought to follow the laws even though the breaches of law are serious.
 

Facing the reality, should they ask themselves whether they were misled or brainwashed, and were bewildered, and did something at the wrong place and at the wrong time? Have they learned their lessons and changed their attitudes toward workplace illegalities? When in Rome, do as the Romans do. Follow the bosses, not the laws. The bosses know what they are doing, and when and where they should follow the laws. It is no the employees’ business to tell what thing should be done. Given their own safeties, health and finances were not under immediately risk, should they hold the hot potatoes—unlawful activities—until securing other jobs.
 

Analysis 2:
Legal Advices
 

To avoid retaliatory dismissal, legal advice for workers is that you have to follow all directions from bosses including apparently unlawful directions. 
 

According to the cases above and below, an employer can legally sack an employee due to a complaint against the employer. Put another way, employees have no right to complain at all. It flies in the face of the Governments’ assertions summarised below.
 

Analysis 3:
Government’s Requests and Propagandas
 

The Government asserts (on documents, websites, news releases, etc): 
· it is a workplace right to be able to make a complaint,
· it is against the law for the employers to threaten to dismiss employees for making a workplace complaint, and
· it is unlawful to sack a worker due to the filing of a complaint against his or her employer involving alleged violation of laws, 
· the Government has no tolerance for conduct which breaks the law.
Case 5:
Worker Follows the Government’ Advices
Some workers, like the above workers, prefer believing in Government propaganda to legal advices. For instance, Damien made a complaint in writing to the Employment Ombudsman about his wages and conditions of employment, and believed that he was sacked soon due to that. He filed an unlawful dismissal claim to the Industrial Relations Commission. A commissioner told him that he could not make such claim because the Ombudsman was not a Court or Tribunal; to meet the threshold of claiming unlawful dismissal, he had to file a complaint to a Court or Tribunal before his dismissal.
 

It was out of Damien’s imagination that he followed the Government’s advice, but the Court did not uphold. The Government says workers can complain about their underpaid wages etc, so he filed his complaint. The consequence is that he got even worse—being sacked.
 

The Government has never said: to prevent retaliatory dismissal, you have to file a complaint to a Court or Tribunal before the filing of complaint to the Employment Ombudsman or what so ever. However, the Court and the Commission hold the Government in effect states that.
 

In response to the Court’s interpretation, the Government states the Court’s interpretation is incorrect, but the Government cannot do anything about it.
 

Under this kind of circumstances, except submitting to humiliation, what a vulnerable worker can do? Maybe he will never believe in the Government’s propaganda. Is that what the Government really want?
 

A study conducted by Curtin University of Technology in 2007 found workers believe if they are seen as rocking the boat they might be ousted.
 

Case 6:
Worker Follows Legal Advices
 

Most workers cannot trust the Government information (propaganda). They have to rely on legal advices.
 

Jessica, a young worker, claimed that she raised concerns regarding underpayment of wages to her employer and was sacked on fabricated grounds soon. She was advised that she had to elect not to take legal action despite the unambiguously unjust treatment.
 

She filed a submission in response to a Senate inquiry and emphasised: the request for filing complaints about breaches of legislation only to a Court or Tribunal scrubs out the only alternative existing remedy available for a young worker seeking protection against retaliatory dismissal in such circumstances; however the Senate and Government did not address her issue at all. What could she do, if the Government and politicians want to keep the situation?
 

Summary
 

No doubt the conflict between the Government information and legal advices leave employees just as confused and upset as the employers. To clarify the confusion, prevent both conflict and frustration and let both worker and employer make fully informed decision with respect to:  
· workers’ right to make complaint,
· bosses’ right to enforce directions,
a public debate is needed and, as you suggested: ‘in 2010 to make sure Australian voters are well informed’ about it.
 

If you want to know more about bullying or retaliatory and unlawful dismissal, please look at website: http://upholding-people-right.info.
 

I appreciate your patience to read these cases. You are welcome to make any suggestions.
 

I look forward to hearing from you.
 

Yours sincerely,
 

Daming He
 

Campaign Coordinator 
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	Follow me on Twitter: @karlbitar  
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	Dear Daming,
With the Federal Election due by the end of this year, I want to make sure we keep all Party supporters up-to-date in the lead up to and during the campaign.

In addition to our regular emails and our new website which is launching soon, I will also be twittering updates from @Karlbitar.




The choice for voters in the 2010 election couldn't be clearer: a united Rudd Government which is preparing Australia for the challenges of the future or a divided Coalition which has had 4 leaders in 2 years. Their latest leader is out of touch and supports bringing back individual work contracts which were the worst elements of WorkChoices. 

Federal Labor needs your help in 2010 to make sure Australian voters are well informed of this choice. 

Help share our message by following our campaign updates on Twitter and re-tweeting them to your friends and family.
Karl Bitar
National Secretary
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This email was sent by Karl Bitar, Australian Labor Party, 5/9 Sydney Avenue, Barton ACT to upholding.peoples.rights@hotmail.com 


